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THE LEGISLATIVE CONCEPT

A Proposal Addressing The Retirement Inequity 

Between COLA And Locality Pay Areas


As a result of not receiving locality pay, white collar civilian Federal employees in COLA areas lag behind their counterparts in the contiguous 48 states in retirement benefits.  The purpose of converting COLA to locality pay is to eliminate the retirement inequity between white collar civilian Federal employees in the COLA areas and their counterparts in the contiguous 48 states. 

The “legislative concept” would amend Title 5 and Title 38 of the United States Code on pay and provides the following:

· Freeze COLA rates as of the date of enactment

· Discontinue COLA surveys

· For Non-Postal Service employees—

· Extend locality pay to COLA area

· In calculating the conversion to locality pay, offset the COLA rate by 65% of the locality pay percentage to protect take-home pay

· Abolish the COLA program once all COLA rates reach zero

· For US Postal employees (because they do not receive locality pay)-Freeze and continue to pay COLA rate as of date of enactment

The “legislative concept” provides an additional benefit to COLA areas of preserving the COLA rates.   The safe harbor principles under the class action Caraballo settlement are currently being implemented by OPM.  In the initial three-year survey cycle, the Caribbean COLA surveys have been completed and their results confirm the expectations that COLA rates under the revised methodology will decrease for most COLA areas.  Because the "legislative concept" proposes to freeze COLA rates at the time of enactment, the decreases will not occur if the "legislative concept" is enacted before the date the COLA rate decreases are to begin, which is sometime in early 2005. 

The number of Federal employees in the COLA areas who will benefit from the "legislative concept" is:  

COLA AREA
GENERAL SCHEDULE EMPLOYEES
POSTAL SERVICE EMPLOYEES *
TOTAL

Alaska
10,633
2,384
13,017

Hawaii
15,656
2,899
18,555

Guam
  1,770
   158
  1,928

Puerto Rico
  9,909
3,846
13,755

Virgin Islands
     565
   306
     871

            * Number of Postal Service employees as of June 2000.  Current data is not available. 

The table below compares the current COLA rates, the projected COLA rates under the revised COLA methodology, and the estimated locality pay-COLA rates for the first year under the "legislative concept".   





LEGISLATIVE CONCEPT **

COLA AREA
CURRENT COLA RATE
PROJECTED

COLA RATE
DECREASE IN COLA RATE
LOCALITY PAY RATE
“NEW”  COLA RATE

Anchorage
25.00
11.00
(14.00)
24.94
7.03

Fairbanks
25.00
18.00
( 7.00)
24.94
7.03

Juneau
25.00
22.00
( 3.00)
24.94
7.03

Rest of Alaska
25.00
25.00
-
24.94
7.03








Oahu
25.00
20.00
( 5.00)
8.64
17.84

Hawaii
16.50
13.00
( 3.50)
8.64
10.02

Kauai
23.25
18.00
( 5.25)
8.64
16.46

Maui
23.75
21.00
( 2.75)
8.64
16.69








Guam
25.00
25.00
-
8.64
17.84








Puerto Rico
11.50
          4.00    *
( 7.50)
8.64
  5.42

Virgin Islands
22.50
         21.00   *
( 1.50)
8.64
15.54








*    For Puerto Rico and the Virgin Islands, these are the COLA rates  

      determined by the 2002 survey. 

**  Except for Alaska, all COLA areas would receive RUS locality pay rate.  Alaska’s locality 

      pay rate is estimated based on extrapolation of the 1996 BLS survey in the COLA areas. 

If no legislative action occurs, the decreases in COLA will begin in early 2005, at 1% per year until the lower rate is reached or a subsequent survey results in a higher rate.     


Passing legislation to convert COLA to locality pay will increase retirement benefits for federal employees significantly.  For a GS-09 CSRS employee with an average high-three salary of $39,000 (not including locality pay) and with the minimum 30 years of service, the employee in Alaska would receive an additional $456 per month retirement benefits due to locality pay.  In the other COLA areas at the RUS rate, the employee would receive an additional $158 per month retirement benefits due to locality pay.    Increased retirement benefits will occur for FERS employees, as well.


Passing legislation will also preserve the current COLA rate as COLA is being converted to locality pay.  


Passing legislation will also protect the current COLA rates for the Postal Service employees in all COLA areas.

BENEFITS TO THE GOVERNMENT:


Passing the "legislative concept" has a profound benefit to the government for the recruitment and retention of skilled Federal employees to carry out the mission of the United States government.


Currently the government is faced with an aging workforce that is highly experienced and skilled in their professional disciplines.  When this aging workforce leaves, the government must be able to recruit highly skilled employees with innovation to carry the Federal government into the 21st century.  This recruitment will be difficult in the COLA areas because of differences of pay and benefits between the private and public sectors and between the contiguous 48 states and the COLA area.  

The COLA areas geographical location places the areas as essential to the national security of the United States.  The United States has strategic military bases in the Pacific area and in Alaska.  There will be many Federal employees in the COLA areas that will be made a part of the Homeland Security Department.  There is considerable Federal ownership of lands and resources in the COLA areas.  For example, the State of Alaska is comprised of a significant number of acres of Federal lands and Federal employees are necessary to carry out the mission of stewardship for these lands and resources.  The Postal Service has a significant presence in Alaska and the bush communities that depend on these Federal employees to keep the mail and supplies coming to the area.


Retaining Federal employees is crucial to carrying out the mission of many agencies and in the time of possible war, the protection of the United States.  We have Federal employees with many years of expertise.  We need to retain these employees so that they can share their expertise and train new employees.  These Federal employees can espouse the benefits of working for the Federal government and help attract highly skilled new employees into the Federal government.


The COLA program was established in 1948.  Over the last twenty years the COLA program has been wrought with litigation and has cost the Federal government hundreds of millions of dollars in settlement and attorney fees.


Instituting the "legislative concept" will phase out an allowance program in favor of a market-oriented pay and fix the retirement inequity.  Employees will not only be working for the Federal government to carry out the missions, but also the Federal government will be paying employees for their expertise and valuing them as an asset of human capital.  It is time for the Federal employees in the COLA areas to have retirement benefits as Federal employees in the contiguous 48 states – it is time to move into the 21st century.

THE COLA COMMITTEES

CONSENSUS OF THE COLA COMMITTEES:  

It was requested that we secure consensus of the COLA Committees to support the “legislative concept”.    We must report that, at this time, we will not be able to obtain the consensus of all COLA Committees.      The following list reports how each committee stands on this proposal.   The list also contains the number of general schedule and Postal Service employees in each COLA area.  



IN FAVOR
NOT IN FAVOR

COLA AREA

 GS EMP 
PS EMP *
 GS EMP 
PS EMP *

Alaska 






          Anchorage
Yes
6,189        
1,263



          Fairbanks
Yes
1,651
225



          Juneau
Yes
805               
115



          Rural Alaska 
Yes
1,988             
781

 



   




Hawaii 






          Hawaii
No

 
577                
242

          Oahu
Yes
14,453           
2,327



          Kauai
No
   

268                
  98

          Maui
Yes
358                
232





   




Virgin Islands 


306



          St. Croix
Yes
231                




          St. Thomas
Yes
275




          St. John
Yes
59                   






   











Puerto Rico
No
   

9,909             
3,846








Guam/CNMI
Yes
1,770             
158












27,779           
         5,407  
10,754          
4,186



   

   




     * Number of Postal Service employees as of June 2000.  Current data is not available.

             The eight committees that support the “legislative concept” represent over 68% of the total number of general schedule and Postal Service Employees.  


We will not get consensus from the Puerto Rico COLA Committee and the Kona, Hilo and Kauai COLA Committees.  


The Puerto Rico COLA Committee is largely led by the local AFGE.  According to the e-mail sent out to all COLA Committees’ representatives, the AFGE representative reported that on November 8, 2002, they called a meeting of their local union groups and presented the "legislative concept".  The union groups voted unanimously against the proposal.  These union groups are the AFGE, NTEU-IRS/Customs, NATCA, USDA independent local from APHIS PPQ, and their two major postal unions, APWU and NALC.   (Note:  The NATCA representative on the Puerto Rico COLA Advisory Committee stated that he held the votes for NATCA chapters in all COLA areas.)


The Puerto Rico AFGE is strongly opposed to the locality pay program. 

As to the Hawaii outer islands’ COLA Committees, one person, Mr. Albert Miller, a FAA manager working at the Hilo airport claims to represent the three COLA Committees of Kona, Hilo and Kauai.   As of January 29, 2003, the records at the State of Hawaii, Department of Commerce and Consumer Affairs show that these three corporations were involuntarily dissolved in 1990/1991.

Mr. Miller formerly worked at the Kona airport and was one of the original directors of the Kona COLA Committee.   Prior to 1995, the Kauai COLA Committee had been inactive.   In 1995, Mr. Miller was able to get an FAA employee in Kauai to represent the Kauai COLA Committee in discussions with the COLA attorneys for a new lawsuit and safe harbor studies with OPM.

Mr. Miller has not submitted any confirmation that the corporations are re-registered with the State of Hawaii and that he is a director of all three committees or authorized to represent these committees. 


Unless someone from the respective COLA areas challenges Mr. Miller as representative for these three COLA committees, we don’t know how to proceed in getting consensus from these committees that appear to have no legal standing under state law.    Individually, Mr. Miller does not support the "legislative concept".  

Both the Puerto Rico AFGE and Mr. Miller believe that the retirement inequity problem can only be resolved through another lawsuit, as proposed by the COLA attorneys.  


 A more detailed report is made for each COLA area in the following pages as to why the committee supports or does not support the "legislative concept".  

COLA RATES UNDER THE NEW COLA METHODOLOGY:


The Caribbean surveys are important as it is the first survey where OPM has implemented the safe harbor principles.   From these results, we can try to project what the results could be for the Alaska and the Pacific COLA areas.   The following is an analysis of the potential COLA survey results for Alaska and the Pacific areas.  

 There are two safe harbor principles which could have significant impacts on the resulting COLA rates.  The first is the change to a single income level and the second is the rental equivalency method for determining the shelter cost component.   Using the 1998 survey results for Alaska and the Pacific COLA areas, the new single income weights were applied and potential COLA indices calculated.  (See Attachment I.)    The projected COLA rates for Alaska and the Pacific COLA areas are: 

COLA Area
Projected COLA  Rate
Current COLA  Rate

Alaska:



     Anchorage
11.00%
25.00%

     Fairbanks
18.00%
25.00%

     Juneau
22.00%
25.00%

     Rural Alaska
25.00%
25.00%





Pacific Area:



     Oahu
20.00%
25.00%

     Maui, Molokai
21.00%
23.75%

     Hawaii
13.00%
16.50%

     Kauai
18.00%
23.25%

     Guam
25.00%
25.00%

 




As with Puerto Rico, Alaska and most of the Pacific COLA areas, with the exceptions of Rural Alaska and Guam, could see annual decreases of 1% per year, beginning in early 2005 and every year thereafter, until their COLA rates drop to the projected lower COLA rates or subsequent surveys result in higher rates. 

The “legislative concept” will benefit Alaska the most.   In 1996, the Alaska and Hawaii senators requested that one of the safe harbor studies include a locality pay study in the COLA areas.    BLS conducted their locality pay surveys which resulted in Anchorage/Alaska with the largest pay gap in the nation and San Juan/Puerto Rico and Honolulu /Hawaii coming in under the RUS rate. (See Attachment II.)

As extrapolated by OPM, if the “legislative concept” were to be implemented in 2003, Alaska would start with an estimated locality pay rate of 24.94%.  This would immediately protect its current 25% rate for all of Alaska. 

THE CARIBBEAN COLA AREAS

Under the Caraballo settlement, OPM initiated the new three-year survey cycle beginning with the Caribbean area.   That survey was conducted during summer 2002 and the results are as follows:  

Virgin Islands
COLA index
111.77


Non-price factor
   9.00


Total 
120.77





Puerto Rico
COLA index
96.74


Non-price factor
7.00


Total
103.74






The final COLA rate for the Virgin Islands would be 21% as compared to the current COLA rate of 22.5% and for Puerto Rico, 4%, as compared to their current rate of 11.5%.   (Note:  Under Caraballo, Safe Harbor Principle #20, a COLA area must reach a threshold level of 102, including the non-price adjustment factor, to receive any COLA.  It is quite possible that Puerto Rico’s COLA could drop below 102, and therefore it’s COLA would then be zero.) 

Virgin Islands 

The current COLA survey would result in the Virgin Islands receiving a 21% COLA rate.  Their present rate is 22.5% and hence, their COLA would decrease by one and one-half percent.  At our October 2002 Seattle meeting, the representatives from the St Thomas/St John and St Croix COLA committees were supportive of the "legislative concept" and said they needed to take the proposal back to their committees for further discussion and committee vote.

At their 2002 COLA survey results meeting, members of their COLA Advisory Committee suggested that the non-price factor amounts be retained in the “legislative concept” in such a way that the COLA portion could not be reduced below the non-price factor amount for each COLA area.   

The economist-consultants to the COLA committees thought this idea could be further developed.  They suggested that either the full amounts or some portion of the non-price factors could be retained.  (See Other Proposals for an assessment of this suggestion.)

Puerto Rico 


On December 11, 2002, the Settlement Implementation Committee met with the Puerto Rico COLA Advisory Committee to discuss the COLA survey results.  OPM also presented an explanation of their role on the "legislative concept".  At the start of the presentation, the union groups - AFGE, NTEU, NATCA and the teachers union – appeared united in their opposition to the “legislative concept”.   After OPM’s presentation, there was a changed tone from the NTEU and the teachers’ union representatives.  The NTEU representative corrected OPM’s tax impact calculations for Puerto Rico.  With this, the person realized that the "legislative concept" provided a substantial tax offset for employees during the conversion process.    

The suggestion made at the Virgin Islands meeting regarding keeping the non-price factors as part of the "legislative concept" appeared attractive to the AFGE representative.  When recommended by the Fairbanks COLA Committee representative that this suggestion and any other suggestions be submitted to the Oahu and Anchorage COLA Committees, AFGE resumed their position of opposition.  

The NATCA representative joined in with AFGE and added that he spoke for all NATCA chapters in all the COLA areas, including Hawaii. 

  We could not carry on any more discussions to see how much interest there might be for the "legislative concept" from other employee groups in Puerto Rico.  

The management representatives on the Puerto Rico COLA Advisory Committee indicated that they have not been allowed or invited to any of the Puerto Rico COLA Committee meetings.  Hence, they were not informed of the ”legislative concept” until OPM’s presentation that day. As presented by OPM, they found the “legislative concept” completely supportable, given their COLA survey results of a 4% COLA rate.   They expressed interest in this proposal and asked for another presentation at their Federal Executives Association  (FEA) meeting the next day.  OPM made the presentation for the FEA and will provide their own report to the Senators’ staffs.  

Although their COLA is projected to decrease 1% per year, beginning as early as the end of the year 2004, and every year thereafter for possibly seven years or more, the Puerto Rico COLA Committee prefers the COLA program over the “legislative concept”.  Their COLA committee chooses to remain with the COLA program, as revised by the Caraballo settlement principles. The negative results will affect all general schedule and Postal Service employees in Puerto Rico. 

It is difficult to understand their position.   Their comments and concerns collected at the various meetings are: 



1. They do not believe that the “legislative concept” can be passed under the Bush administration. 

2. The Republican Congress is anti-labor and by drawing attention to the COLA program, more federal jobs will be lost to private contracting. 

3. Similarly, drawing attention to the COLA program, COLA could be eliminated. 

4. The locality pay program could be eliminated. 

5. The “legislative concept” does not benefit the younger employees. 

6. The COLA committees are not chartered to do anything outside of the COLA program.  Converting COLA to locality pay is contrary to the charter purpose.  

7. With the Caraballo settlement, the COLA committees do not exist any more.  

8.  There is no consensus of the class members in the Oahu COLA area in support of the “legislative concept”.

9. AFGE stated that the COLA conversion is a union issue under 5 USC 571 and negotiable by the unions.

ALASKA COLA COMMITTEES

In public meetings held in December 2002 in Anchorage and Fairbanks, the employees voiced unanimous support and asked why this was not done earlier.

There were several nurses present at one of the public meetings.  They asked how employees who receive special rate pay would be affected.   There are provisions in the "legislative concept" to provide a similar tax offset amount for these employees.  


The Juneau COLA Committee representative voiced his support at the October Seattle meeting.  He shared the "legislative concept" with his committee and they continue to support it.

Hence, all Alaskan COLA Committees support the “legislative concept” as it preserves their 25% COLA rate, provides for increased retirement benefits, and does not have a negative impact on take-home pay. Since locality pay does not have any cap, their federal employees could receive locality pay rates over 25% within a year or so, depending on the President’s approval to fund future locality pay increases.   

Further, the “legislative concept” preserves the 25% T-COLA for its Postal Service employees.  Without the proper additional language for the Postal Service T-COLA, these employees could see significant decreases in their T-COLA as their T-COLA is linked directly to the amount of COLA rate paid to white collar civilian Federal employees.

PACIFIC COLA AREAS


The Oahu and Maui COLA Committees support the “legislative concept”, as does the Guam COLA Committee.   The Hilo, Kona, and Kauai COLA Committees oppose the "legislative concept" and favor filing a lawsuit by the COLA attorneys. 

Hilo, Kona and Kauai COLA Committees


Mr. Albert Miller, a FAA manager currently working at the Hilo Airport, claims he represents these three COLA committees.  Mr. Miller was one of the original directors on the Kona COLA Committee.  Over the years, the Hilo and Kauai COLA Committees became inactive.  In 1995-1996, Mr. Miller helped in getting a FAA employee in Kauai to represent the Kauai COLA Committee.  In 1996, in trying to keep a manageable number of people working on the safe harbor committee, the outer islands’ committees agreed to delegate Mr. Miller to represent them on the safe harbor committee.     There was no formal written delegation order.    Essentially, Mr. Miller was to keep the committees informed.  He was not delegated to vote for the committees on important matters.   

Over the years, the Oahu COLA Committee has been contacted numerous times by employees from these COLA areas with questions on the safe harbor studies, with problems on the Caraballo COLA back pay process and questions on what’s being done to address the retirement inequity.   Just as disturbing, while these employees were referred to their representative, they were unable to obtain responses from Mr. Miller.  There are no indications that Mr. Miller has ever explained the legislative concept to the employees on Hawaii and Kauai or asked what the employees wanted. 

 In December 2002, in trying to locate other members of these COLA committees, it was learned that all three corporations were involuntarily dissolved by the State of Hawaii, Department of Commerce and Consumer Affairs (DCCA) back in 1990/1991.  Mr. Miller was asked to confirm his standing as a representative for the three committees and also the legal status of these tax-exempt corporations.  He has not responded to this request.  The public records still show that as of January 29, 2003, the three corporations have not re-registered with the DCCA.  


The Oahu COLA Committee was also recently contacted by the retired employee who served as treasurer for the Kauai COLA Committee, asking what to do with their corporate bank account. 

We do not know how to proceed in obtaining consensus from committees that do not appear to have legal standing in the State of Hawaii. 


Mr. Miller mailed a list of objections to Ms. Langley of Senator Akaka’s office.  (See Attachment III.)  One of the objections Mr. Miller raises is that the "legislative concept" discriminates against COLA areas whose rates are below 25%.   The “legislative concept” freezes the COLA rates at December 31, prior to the year of enactment.  If enacted before the year 2005 when COLA decreases go into effect, the legislation will freeze the COLA rates at the highest amount ever for each COLA area.   These rates were determined under the Caraballo   settlement.    There is no discrimination.  Mr. Miller’s objection does, however, point out the continued conflicting needs (and wants) of each COLA area. 

Oahu COLA Committee


The Oahu COLA Committee supports the "legislative concept" as it offers a bonus in that it provides a tax offset provision so that employees’ take-home pay are not reduced for the taxes due on locality pay. 


Previously, FERS employees commented that they would not benefit from the COLA conversion as proposed in July 2001 as that proposal provided for a tax offset amount only for the initial year of conversion.  Thereafter, the employees would bear the tax burden on future locality pay raises on their own.   With the "legislative concept", the tax offset is provided for each year.  Only with this provision will FERS employees support the legislative concept.


CSRS employees favor any COLA conversion to locality pay as it would immediately impact on their high-three salary for retirement purposes.


Postal Service union groups are represented on the Oahu COLA Committee.  While they would prefer being included in the COLA conversion, they are fully aware that this is unlikely to happen for the Postal Service employees. 
  They want to ensure that their T-COLA rates will not, inadvertently, decrease as the COLA decreases during the conversion process for the white collar civilian Federal employees.   It is crucial that the legislative language be retained to provide for the permanent freeze for their current T-COLA rates.  

  
The Hawaii Pacific Federal Executive Board (FEB) has supported the July 2001 COLA conversion proposal.   A briefing was held to report on the “legislative concept” and the FEB continues to provide its support for this improved proposal.  

During the public meetings for the safe harbor process and for the Caraballo settlement, employees have expressed concern for the retirement inequity and asked if something could be done to fix this.  The Oahu COLA Committee has gone out to various employee groups, including the NATCA (National Air Traffic Controllers Association) Honolulu chapter, to inform them of the COLA conversion.   Everyone has expressed his or her support. 

The NATCA Honolulu chapter president was contacted to confirm that the Puerto Rico NATCA representative held their vote.  There appears to be some misunderstanding between the two chapters.  The Honolulu chapter president confirmed that he did have a discussion with the Puerto Rico chapter on the "legislative concept" but he was not quite sure that he did convey his vote and support of the Puerto Rico opposition.      


There is a small faction of employees on Oahu who may favor the COLA attorneys’ proposal over the “legislative concept”.   The employee heading that faction was a member of the Oahu COLA Committee and attended the Seattle meeting at his own expense. However, that employee did suggest that a supportable legislative proposal could be pursued and if that did not work, then perhaps the law suit could then be considered.   He does not believe the “legislative concept” can be passed and that locality pay in the COLA areas, especially the near 25% locality pay rate for Alaska, can be funded by the government.  

A great majority of employees want a retirement fix.  Having assessed all proposals brought to our attention, the Oahu COLA Committee believes the “legislative concept” is the best proposal to put forth at this time.  

Maui COLA Committee

 The Maui COLA Committee supports the "legislative concept".   Maui’s COLA rate is currently at 23.75% which is the interim rate provided by the Caraballo settlement.   The settlement provided for an interim adjustment, increasing COLA rates for those areas below 25% by one-half of the increase due to the non-price adjustment factor.  Had Maui received the full increase, its COLA would be at 25%.  

The Maui COLA Committee would like to receive the full increase to their COLA rate before freezing their COLA under the "legislative concept".   (If this is possible, similar adjustments should be made for the other COLA areas receiving interim COLA rates – that is, Hawaii Island, Kauai, Puerto Rico and the Virgin Islands.)  

Guam COLA Committee


With its non-price adjustment factor of 9%, Guam’s COLA rate is not projected to decrease at all.   If Guam is to be covered by locality pay, it would receive the RUS locality pay rate of 8.64%.   Since Guam does not lose any COLA nor does it obtain substantial additional retirement benefits by converting to RUS locality pay, Guam really does not have to make any decisions concerning the "legislative concept".

The Guam COLA Committee representative recognizes that it has no political clout as a territory and that Guam has relied upon the Hawaii congressional delegates for political support in many areas.   Hence, he supports the “legislative concept” for this political reason and not necessarily for its benefits for its federal employees.  


At the Seattle meeting of all COLA Committees, three other members of the Guam COLA Committee were present.   These three members did express support for the “legislative concept”.

POTENTIAL INCOME LOSS TO THE COLA AREAS


If no legislative action occurs, the decreases in COLA will begin in early 2005, at 1% per year until the lower rate is reached or a subsequent survey results in a higher rate.

  The yearly decreases of COLA monies will have an impact on the local economy.  

Under the "legislative concept", the locality pay rate plus the “new” COLA rate during the conversion process will equal or exceed the COLA rate at the time of enactment.  Because of this preservation of the COLA rate at the time of enactment, the failure to take legislative action causes a cumulative loss effect.  Rather than losing 1% only each year, the second year loss is 2%, the third year loss is 3% and so on.


The table at Attachment IV estimates the loss of COLA amounts by COLA areas for each year beginning in 2005 through 2014.  The calculations are conservative in that it does not take into account any future pay raises.   It also does not take into account the loss due to the amount of the projected locality pay rate in excess of 25% that Alaska employees could be entitled to under the "legislative concept".      


In order to reflect the impact on the local economy, a multiplier effect must be considered.  So, if the COLA loss amount is $5 million, using a multiplier of 4 gives an economic loss of $20 million to the local economy.


Hence, for the three major COLA areas, the estimated economic losses to the local economy due to decreased COLA are:     

COLA AREA
2005
2006
2007
2008
2009

Alaska


$5 million x 4, or $20 million
$10 million x 4, or $40 million
$15 million x 4, 

or $60 million
$19 million x 4, or $76 million
$24 million x 4, 

or $96 million

State of Hawaii


$9 million x 4, or $36 million
$17 million x 4, or $68 million
$26 million x 4, or $104 million
$34 million x 4, or $136 million
$42 million x 4, or $168 million

Puerto Rico


$6 million x 4, or $24 million
$15 million x 4, or $60 million
$17 million x 4, or $68 million
$23 million x 4, or $92 million
$29 million x 4, or $116 million

(At the time this report was prepared, the current figures for the Postal Service employees were not available.  Statistics from June 2000 were used.) 

COST TO THE GOVERNMENT

As calculated by OPM, the cost to the government for the conversion of COLA to locality pay, the initial year net cost is estimated at $104 million.     Thereafter, any yearly cost increases (estimated at $48 million) will be provided for through the annual budget process.    


OPM’s cost figure does not take into account the fact that the locality pay portion will now be taxable for federal income tax, Social Security tax, and Medicare tax purposes.   Using a marginal federal income tax rate, about 25% of the locality pay portions in Alaska and Hawaii will be returning to the government in increased federal income taxes through federal income tax return filings.  (Federal income taxes are reported differently in the territories.)

THE LEGISLATIVE CONCEPT

DEVELOPMENT OF THE LEGISLATIVE CONCEPT:

In mid-1998, at the near-completion of the collaborative COLA studies between the COLA Committees and OPM, OPM suggested to convert COLA to locality pay over time.   As suggested, the COLA rates would be frozen, becoming the ceiling for the total of COLA and locality pay rates.  

For example, using Alaska’s 25% COLA rate, if locality pay would be 14%, then COLA would be reduced to 11% such that the total of locality pay and the reduced COLA would remain at 25%.  Similarly, using Maui’s 22.5% COLA rate, if locality pay would be 9%, its COLA would be reduced to 13.5%, keeping the total at 22.5%.

As locality pay increased, the COLA portion would decrease but the total would be the COLA frozen rate.  When the COLA portion is reduced to zero, the COLA program would end for that area.  The area would then be covered under the locality pay program.        

All COLA Committees’ representatives at that meeting reacted positively to OPM’s suggestion, except for the Puerto Rico representative.  However, the COLA attorneys lifted the stay on the Caraballo lawsuit and filed its arguments.  Due to the continuance of the lawsuit, further discussion with OPM could not occur.   (The Caraballo lawsuit was settled resulting in back pay COLA for federal employees who worked in all COLA areas except in Alaska.)  

 In late 2000, the COLA attorneys proposed to the Hawaii and Alaska senators a solution addressing the retirement inequity between COLA and locality pay programs.  The proposal suggested new legislation to increase the base pay for COLA areas by the DC locality pay upon which COLA amounts would be calculated.  The proposal would cover both general schedule and Postal Service employees.  The proposal also sought retroactive application to retired federal employees for increased retirement benefits.  

 Having received a negative response from the senators’ staffs for its exorbitant costs to the government, in February 2001, COLA attorney Mr. Paul Ahern took COLA Committees’ representatives to meet with the senators’ staffs to further their proposal.   Again, the senators’ staffs responded that they could not support this proposal because (1) it provided for both COLA and locality pay to all general schedule and Postal Service employees in the COLA areas, even though Postal Service employees are specifically excluded from the locality pay program nationwide; (2) it would be costly to the government, and (3) the retroactivity to federal retirees would increase the costs.  Consequently, Mr. Ahern informed the COLA Committees that the COLA attorneys would not be pursuing this any further and that the committees could take their own actions on this with their congressional delegates.  

The Oahu COLA Committee, in discussions with the Anchorage COLA Committee, resurrected OPM’s COLA conversion concept and presented its proposal to the Hawaii congressional delegates in July 2001.  That proposal considered several options of adjusting the COLA indices for the non-price adjustment factors and comparing these to the potential locality pay rates for Alaska in arriving at some maximum amount above the statutory COLA ceiling of 25%, before starting the conversion.  (See Attachment V – Summary of the COLA Conversion Proposal.)   OPM representatives were included in the briefing of this proposal.  

Subsequently, Senator Akaka’s staff requested technical assistance from OPM.  OPM’s response was the "legislative concept" which is the culmination of their review and consideration of all proposals, comments and concerns from other agencies, employees at COLA public meetings, the COLA Committees’ representatives, and the July 2001 COLA conversion proposal.  (See Attachment VI   - LOCALITY PAY IN NONFOREIGN AREAS OUTSIDE THE 48 CONTIGUOUS STATES”) 

The Oahu and Anchorage COLA Committees reviewed this “legislative concept”.  While there are one or two calculations still being reviewed for special rate and law enforcement employees in the COLA areas, these two committees find the overall “legislative concept” extremely acceptable for federal employees in the COLA areas. 

In the "legislative concept", OPM actually provides for an additional COLA portion to ease the tax burden to employees for the now taxable locality pay portion.   Hence, there is very little cost to the general schedule employees for the COLA conversion.  
OTHER PROPOSALS AND LEGISLATION

VIRGIN ISLANDS PROPOSAL – 


During the Virgin Islands’ COLA Advisory Committee meeting, it was suggested that the non-price adjustment factors for each COLA area be retained in the "legislative concept" such that as COLA is converted to locality pay, the COLA portion could never be less than the non-price adjustment factor amount.  The following comments are made:    

1. The COLA and locality pay programs are two distinct and separate programs.  By using the non-price factor amounts as the minimum COLA, it provides for a permanent blending of the COLA and locality pay programs in COLA areas.  

2. This proposal would be more costly to the government than the “legislative concept” as the government would be paying full locality pay rates plus a minimum COLA amount.

3. Comparing the potential amounts for the Caribbean and Pacific areas, the “final” results appear distorted.  Puerto Rico and the Pacific areas will receive the RUS locality pay rate.  However, Puerto Rico’s COLA portion would not be reduced below 7% but Oahu’s COLA would not be reduced below 5%.  The outer Hawaiian Islands will be at the RUS rate with 7% COLA.  Oahu, with the highest cost of living and the highest pay gap than Puerto Rico and the outer islands, will suddenly be receiving less than these areas.

4. The Postal Service employees will receive only their frozen T-COLA amounts.  They will not receive retirement considerations as their general schedule employees in their COLA areas.  The difference between the Postal Service employees and GS employees will further widen when the GS employees will receive locality pay rates, which will eventually exceed the frozen T-COLA rates, plus the non-price factor amounts.  

5.  This proposal ignores the safe harbor principles under the Caraballo settlement.  As provided for in Caraballo, the non-price factor amount is not an independent amount; that is, it must be added to a cost-of-living index in determining an overall COLA payment.  This overall COLA amount can be less than the non-price factor amount.  In fact, Safe Harbor Principle #20     provides that if the overall COLA amount is less than 2%, the thresh hold level, then no COLA will be due.

     Among the COLA Committees, there has been no further discussion of this suggestion.

There have been numerous attempts to fix the retirement inequity between overseas federal employees and their counterparts in the CONUS locality pay areas.   Most of these are known to the Senators’ staffs and comments are noted below for information only: 

STATE DEPARTMENT – VIRTUAL LOCALITY PAY
This legislation undermines U.S. pension laws.  It provides for retirement benefits on “phantom pay”.  Further, employees do not pay their fair amount of contributions towards their retirement plans. 

This is a temporary fix as the State Department is seeking the permanent fix of DC locality pay rate for its foreign service employees.  

CIA – CONVERSION OF SUPPLEMENTAL PAY TO LOCALITY PAY
Overseas CIA employees are paid a supplemental pay amount which is taxable income but which did not count towards their retirement.   This amount, about 9% of base pay, is now considered for retirement purposes. 

COLA ATTORNEYS’ PROPOSAL – 

1. Increase base pay by an amount equal to DC locality pay.

2. COLA would remain non-taxable.

3. COLA would count towards retirement.

CSRS and FERS employees would be allowed to make appropriate contributions 

 retirement plans.  

4. COLA would not count for Social Security purposes.

5. COLA would count for thrift savings purposes.  For FERS employees, it would count towards the 5% government matching.
The COLA attorneys’ proposal is to file another lawsuit to retain the non-taxable characteristic of the COLA amounts but have COLA be counted for retirement purposes.   To date, they have not developed a legal basis for their position. Their subcontracted attorney stated that the chance of prevailing is less than 50%.   (Without a legal basis, the chance for success is actually zero.)  That attorney thought something similar to the physicians’ comparability allowance might be an argument.  See below.  

They would propose another round of safe harbor studies with OPM which results might form the basis for their legal argument(s).  However, the COLA Committees voted down the potential funding source for these studies.  

The COLA Committees were asked to share the costs but some committees lack funds. 

PHYSICIANS’ COMPARABILITY ALLOWANCE
The physicians’ comparability allowances are paid in addition to base pay.  Prior, although it was amounts paid for additional levels of services and taxable income, it did not count towards retirement.  Legislation was passed in December 2000 providing for the allowance to count for retirement purposes if certain criteria were met. (PL 106-571) 

INDIVIDUALS’ PROPOSALS –TAX THE FULL AMOUNTS OF COLA . 
Taxing an allowance does not necessarily make it taxable income for retirement purposes.   The allowance is paid for cost-of-living differences and not for service rendered.

To count for retirement purposes, COLA would need to be re-defined as compensation.  Converting full COLA amounts to taxable compensation could upset the locality pay program.  Except for Alaska, the other COLA areas have zero or minimal pay gaps.   Under this proposal, Oahu would receive 25% additional compensation as compared to the  current RUS locality pay rate of 8.64%.

Further, this re-definition of COLA could impact negatively on the Postal unions’ contractual pay negotiations for the COLA areas.

COLA ATTORNEYS 


In June 2002, the COLA attorneys submitted another proposal to the COLA committee representatives for their consideration.   This proposal called for:

1. another series of safe harbor studies with OPM to study the effect of the lack of  locality pay program benefits on employees in COLA areas and

To fund the safe harbor studies, the COLA attorneys proposed that the residual funds in the recent Caraballo settlement be “diverted” to pay for these studies which would take about two to three years.   Under the Caraballo settlement terms, any residual amounts are to be distributed to the class members who received their first checks.   At that time, the residual funds were estimated at the lower end of $10 to $15 million.  The COLA committee representatives were asked to approve the use of these monies for the new studies, in order for the trustee to request such use of funds from the judge.   The COLA attorneys did not get the full consensus of the committees for such diversion of funds.   

The Oahu COLA Committee notified Mr. Mullendore that they would not engage them for any future work.     


Soon thereafter, the COLA attorneys resigned from future COLA work.  Attached is a copy of Mr. Robert G. Mullendore’s letter of resignation in which he states that without the consensus of all COLA Committees, he will not take on any future COLA work.   (Attachment VII.)


Mr. Bennett A. McConaughy submitted an e-mail message to all COLA Committees clarifying that he, too, has resigned from future COLA work.  A copy of Mr. McConaughy’s e-mail is also attached. (Attachment VIII)  


As Mr. McConaughy is associated with the Seattle law firm Sandler Ahern and McConaughy LLP, it is assumed that Mr. Paul Ahern also has resigned from future COLA work.  Mr. Ahern did the legislative contacts for the COLA attorneys.







� Generally, the Postal Service employees are excluded from the locality pay program.  However, recent legislation provides for locality pay for Postal Service inspectors in the COLA areas, in addition to continuing to receive COLA.  


� The legislative concept provides a tax offset for special rate employees.  In order to accomplish this, for COLA areas only, employees entitled to special rate will receive both special rate pay and locality pay.   COLA, as adjusted during the conversion process, will then be computed on the total of base pay, special rate pay and locality pay.     


� See Foot note 1.  
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